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J  U  D  G  M  E  N  T

 
 This  is  an appeal  u/s  374(3)  read with  Section  389 of 
CrPC preferred against the judgment and order of conviction, dated 
27-05-2011,  passed,  by  the  learned  Assistant  Sessions  Judge, 
Sonitpur, Tezpur, in Sessions Case No. 34/2009. 

PROSECUTION CASE : 

Briefly  stated,  the  prosecution  case  is  that,  one  Sri 
Parama Nanda Nath, son of Late Gajen Nath, resident of No.1 Nalbari, 
under Sootea Police  Station, had lodged an ejahar,  on 02-12-2008, 
before the Officer-in-charge of Sootea Police Station, alleging that on 
02-12-2008, at about 8 a.m., at Sootea Natun Centre, while his elder 
brother  Sri  Ananda  Nath  came  out  of  a  tea-stall,  the  accused-
appellants, namely, (1) Sri Tikhar Nath, (2) Sri Khagendra Nath and (3) 
Rohit Nath @ Bapu Nath, being armed with sharp weapons and sticks 
assaulted him causing grievous injuries, on his person. As per doctor’s 
advice,  his  injured  elder  brother  was  shifted  to  Guwahati  for 
treatment.  

INVESTIGATION : 

Based  on  the  above  ejahar,  Sootea  P.S.  Case  No. 
183/2008,  under  Sections  326/307/34  IPC  was  registered  and  SI 
Jogesh Deva Goswami, the Officer-in-charge of the said Police Station, 
took  up  the  investigation.  On completion  of  investigation,  the  I.O., 
aforementioned, submitted the charge sheet u/s 326/325/307/34 IPC 
against the accused-appellants. 

TRIAL AND CONVICTION : 

During  trial,  the  charges  u/s  326/307/34  IPC  were 
framed against the accused-appellants, vide order, dated 07-03-2009, 
to which they pleaded not guilty. As many as 14 ( fourteen) witnesses 
were examined on behalf of the prosecution side to bring home the 
alleged charges against the accused-appellants, while the defence side 
cross-examined  them at  length and examined  2  (two)  witnesses  as 
D.Ws, whom the prosecution has cross-examined. After conclusion of 
the trial, the learned trial Court held the accused-appellants guilty of 
the charges u/s 324/34 IPC beyond all reasonable doubt and each 
accused-appellant was sentenced to undergo simple imprisonment for 
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1  (one)  year  and  also  to  pay  a  fine  of  Rs.5,000/-  (  rupees  five 
thousand) only in default to suffer simple imprisonment for another 3 
(three) months. 

GROUNDS OF APPEAL : 

The aforesaid order of conviction and sentence has now 
been  challenged  in  this  appeal  primarily  on  the  grounds  that  the 
learned  trial  Court  failed  to  appreciate  the  evidence,  oral  and 
documentary, on record in their proper perspective ; that the learned 
trial Court has failed to appreciate the evidence of the DWs with equal 
importance ; that the alleged charges have not been proved against he 
accused-appellants and that on the basis of the evidence on record, 
the accused-appellants are entitled to acquittal by setting aside the 
impugned judgment and order of conviction.   

I have heard submission of learned counsel appearing for 
the parties and also perused the impugned judgment and the record of 
Sessions Case No. 34 of 2009.  

POINT TO BE DECIDED : 

Now, the point to be decided in this proceeding is, whether 
the  impugned order  of  conviction  and sentence,  dated 27-05-2011, 
passed,  in Sessions Case No. 34 of  2009,  by the learned Assistant 
Sessions Judge, Sonitpur, Tezpur, is liable to be set aside in view of 
the grounds mentioned in the Memorandum of Appeal. 

THE DECISION AND THE REASONS THEREFOR
Legal position 

 In order to sustain the charge under Section 324 IPC, the 
prosecution is required to prove (i) that the accused caused by his act 
bodily pain, disease or infirmity to the complainant / injured ; (ii) that 
he did such act intentionally or with knowledge that it would cause 
pain etc. ; (iii) that it was unprovoked and (iv) that the accused caused 
it by means of an instrument for shooting, stabbing or cutting etc. It is 
merely the nature of the instrument used in the commission of the 
offence  that  needs  to  be  taken  into  consideration.  The  instrument 
must be of such nature that if used, may likely to cause death of a 
person. 

On the other hand, Section 34 IPC lays down that when a 
criminal act is done by several persons, in furtherance of the common 
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intention of all, each of such persons is liable for that act in the same 
manner,  as  if  it  were  done  by  him  alone.  What  is  essential  is 
participation in action. The element of common intention prescribes 
the condition under which one is criminally  liable  for  acts of  other 
actors. 

In the context of the above requirements, under law, let us 
look at the evidence, on record. 

EVIDENCE :

PW-5 Sri Ananda Nath is the injured. His evidence is that 
the  occurrence  took place  on 02-12-2008,  at  about  8  a.m.  At  that 
time, he was coming out of the tea-stall of one Sonmoni Nath, situated 
in front of the Police Station. All of a sudden, the accused-appellants, 
namely, Tikhar Nath @ Indreswar Nath, Khagen Nath and Rohit Nath 
@  Bapu  Nath  assaulted  him  indiscriminately  by  means  of  sharp 
weapons.  He  was  assaulted  on  the  head  by  means  of  a  hammer. 
Tikhar  Nath  by  means  of  a  ‘khukri’,  Khagen  Nath  by  means  of  a 
hammer  and  Rohit  Nath  by  means  of  a  curved  ‘dao’  inflicted  cut 
injuries. Tikhar cut on the right side of the head by means of ‘khukri’. 
Khagen Nath assaulted on the left  side of  the head by means of  a 
hammer. Rohit Nath caused injuries below the right knee and on the 
left heel by means of the curved ‘dao’. He sustained five numbers of 
injuries on the right  leg and one cut injury on the heel of  left  leg. 
Thereafter, he fell unconscious at the spot. Later on, he stated that he 
sustained cut injuries on the left hand just above the wrist and in the 
middle  of  great  toe.  Later  on,  he  regained  consciousness  in  the 
hospital. Later on, he stated that he sustained cut injury on the cheek 
below the right eye. For the cut injuries, he had to undergo plastic 
surgery  on  the  cheek.  He  was  first  shifted  to  Biswanath  Chariali 
Hospital and then to Kanaklata Civil Hospital, Tezpur and ultimately 
underwent treatment at GNRC. He recognised the exhibited materials, 
namely, hammer, ‘Khukri’ and curved ‘dao’ as the weapons of offence. 
The ejahar was lodged by his younger brother. 

In cross-examination, he has, inter-alia, deposed that the 
distance between Nalbari to Sootea Centre is above 3 (three) Kms. At 
about 7-30 a.m.,  he went to Sootea Centre.  The name of  his  elder 
uncle is Boloram Nath and his son Prafulla Nath is younger to him. He 
denied the defence suggestion that he maintained illicit relationship 
with the wife of Prafulla Nath. He denied the defence suggestion that 
on the night of 01-12-2008, he called the wife of Prafulla through his 
worker ‘Masti’ and got involved in immoral act. He denied the defence 
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suggestion that about 5/6 years ago, he got involved in illicit relation 
with one Bhanti Devi, the wife of Biren Nath, son of his elder uncle 
Mahidhar Nath. He sustained cut wound on the back of his neck due 
to inflicting cut injury by Biren Nath and Bhanti Devi and the said 
incident was amicably settled. He denied the defence suggestion that a 
‘bichar’ was held in the village in presence of 25/26 persons and he 
offered a feast, as penalty. He denied the defence suggestion that due 
to his illicit  relation with one Niru Devi,  the husband had deserted 
Niru Devi, and as a result, she has become mentally ill. He denied the 
defence suggestion that he passed the previous night with Shanti Devi 
and therefore, she brought her to the police station to give a writing to 
the effect that she did so voluntarily. At the time of the occurrence, he 
was  wearing  one  red  coloured  shirt,  trouser  and  jacket  and  these 
wearing clothes stuck with blood. He does not know whether these 
blood stain clothes were seized by police. A depression was caused on 
his head due to striking by a hammer. He did not state the details of 
his injuries on his person while giving the statement before the police. 
The police recorded his statement after a lapse of about 1 ½ months 
from  the  day  of  occurrence.  The  exhibited  instruments,  like  ‘dao’, 
hammer, ‘khukri’ are commonly available in everybody’s house in the 
village. The family of the accused is poverty stricken and they earn 
livelihood on daily wages. He denied the defence suggestion that his 
close relatives inflicted cut injuries and that the accused-appellants 
did not inflict  those injuries on his person.  He denied the defence 
suggestion that he did not undergo any treatment in Kanaklata Civil 
Hospital and GNRC. 

PW-1  Sri  Bhupen  Hazarika  was  an  eye  witness  to  the 
occurrence and prosecution has declared him as a hostile witness. His 
version is that on the day of occurrence, at about 8 a.m., he went to 
Sootea Centre in search of labour and picked up one labour on the 
carrier of his bicycle and on the way, in front of Sootea Police Station, 
near a tea stall, three persons were seen assaulting Ananda master 
causing injuries on the head. After assaulting on his head and leg by 
means of hammer and causing injuries on his face and head, those 
three  persons  fled  away from the  place.  At  the  time of  leaving  the 
place,  the  assailants  left  the  hammer  and  ‘khukri’  at  the  place  of 
occurrence.  The  injured,  sustaining  injuries  on head and eyes was 
seen lying in a pool of blood. He could not recognise those assailants. 
The police arrived and seized the materials found lying at the place of 
occurrence by Ext.1, the seizure memo. At this stage, the learned trial 
Court permitted the prosecution side to declare the witness as hostile. 
He denied all the suggestions put to him by the prosecution. In cross-
examination by the defence, he has deposed that he does not know 
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why his signature Ext.1(1)  was taken on Ext.1,  which was a blank 
paper. 

PW-2 Sri Paramanda Nath is the younger brother of the 
injured  Ananda  Nath  and  the  informant.  His  evidence  is  that  the 
occurrence took place, on 02-12-2008, at about 8 a.m. On that day, at 
about 3 p.m., while he was returning from Lanka towards home and 
reached Sootea Centre, he learnt that at about 8 a.m., the accused-
appellants,  namely,  Tikhar  Nath,  Khagendra  Nath  and  Bapu  Nath 
assaulted his  elder  brother  Ananda Nath,  in  front  of  Sootea  Police 
Station,  by means of  hammer, ‘dao’  and iron bar and that  he was 
already shifted to a hospital for treatment. He heard that his brother 
sustained injuries near the left eye, head and right leg. Thereafter, he 
lodged an ejahar, Ext.1, at Sootea PS. The ejahar was written by one 
Kajinur Hussain, as per his dictation.  In cross-examination, he has, 
inter-alia, deposed that he lodged the ejahar on the basis of what he 
heard  from  others.  Prafulla  Nath,  the  son  of  Boloram  Nath,  has 
married the sister of the accused-appellants. 

PW-3 Sri Gobin Nath. His evidence is that the occurrence 
took  place  about  three  months  back.  He  does  not  know  anything 
about the occurrence. The prosecution has declared him as a hostile 
witness. 

PW-4 Sri Shibam Panika. He has, inter-alia, deposed that 
the occurrence took place on a day, at about 8-30 / 9 a.m., about one 
year back. During the relevant period, he was working as a waiter in 
the tea-stall of Sonmoni Nath. Hearing hue and cry outside the tea-
stall, he came out to the front courtyard and heard that an incident of 
assault  took  place.  He  did  not  see  who  assaulted  whom.  The 
prosecution  has  declared  him  as  a  hostile  witness.  In  cross-
examination, he has, inter-alia, deposed that when he came out of the 
hotel, he saw 60/70 persons assembled. He did not see the incident of 
assault.  At  the  time  of  the  occurrence,  the  owner  of  the  tea-stall 
Sonmoni was not there. 

PW-6 Sri Sonmoni Nath is the owner of the tea-stall. His 
evidence is that the occurrence took place on a day, about one year 
back, at about 7 / 7-30 a.m. At that time, he was at a Saloon, situated 
at Sootea Centre for shaving. After returning therefrom, he learnt that 
an incident of assault took place. He heard that the three accused –
appellants cut Ananda Nath. Later on, he saw the police taking away 
the accused-appellants.  Later on, the police called him and showed 
one ‘dao’ and obtained his signature on a paper. He recognised his 
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signature  Ext.3(1)  in  Ext.3,  the  seizure  memo.  He  also  recognised 
Mat.Ext.1, the ‘dao’, which was seized by police. In cross-examination, 
he has, inter-alia, deposed that he did not witness the occurrence of 
assault. His signature Ext.3 might have been taken after four days of 
the occurrence. The contents of Ext.3, the paper, was not read over to 
him at  the  time  of  obtaining  his  signature  thereon.  Materials  like, 
Mat.Ext.1, a ‘dao’, is commonly available in the houses of the village. 

PW-7 Sri  Ghosan Nath has, inter-alia, deposed that the 
occurrence took place on a day, about a year ago, at about 6 a.m. On 
that day, he, accompanied by Maskil Nath, was going to the tea garden 
of  Ananda  Nath  for  thrashing  paddy.  On  their  way,  the  accused-
appellants dragged Maskil  Nath away and assaulted him. The three 
accused-appellants  were  armed  with  ‘khukri’,  curved  ‘dao’  and 
hammer.  Thereafter,  the  accused-appellants  left  the  place  and  he 
removed  Maskil  Nath  to  the  hospital  and  then  went  to  the  police 
station. On arrival at the police station, he saw bringing of the accused 
persons. He does not know what the accused-appellants did towards 
Ananda Nath. Maskil Nath sustained injuries on left the hand and left 
cheek.  He  saw  the  police  making  seizure  of  curve  ‘dao’,  hammer, 
‘khukri’, which were seen in the hands of the accused-appellants. He 
recognised  Mat.Ext.1,  one  ‘dao’,  Mat.Ext.2,  one  ‘khukri’,  and  Mat. 
Ext.3,  hammer,  which were seized by police  by Ext.  1,  the seizure 
memo,  where  Ext.1(2)  is  his  signature.  The  police  recorded  his 
statement.  The prosecution has declared this witness as hostile.  In 
cross-examination by the prosecution, he has deposed that his house 
is situated near the house of the accused –appellants. Bapu Nath is 
his cousin son-in-law and the other two accused-appellants are the 
elder brothers of Bapu Nath, aforementioned, with whom his family 
has  visiting  terms.  In  cross-examination  by  the  defence,  he  has 
deposed that  he has been cultivating the land of  Ananda Nath, on 
‘Adhi for the last 20 years. He has been looking after the tea garden of 
Ananda Nath for about a year prior to the occurrence. The family of 
the accused-appellants is poverty stricken. He put his signature on 
Ext.1, on being asked by police and the contents thereof were not read 
over to him. He saw the exhibited materials, namely, ‘dao’, hammer 
and ‘khukri’ lying at the police station. He does not know wherefrom 
those materials were brought by police. 

PW-8 Sri Maskil Nath. His evidence is that the occurrence 
took place on a day, morning, about one year back. At that time, he 
was thrashing paddy, in the land of Ananda master. His friend Ghosan 
Nath was also working with him. When he was going to have tea at 
home,  the  accused-appellants,  namely,  Khagen,  Tikhar  and  Bapu 
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appeared at that place and Tikhar and Bapu, who were armed with 
curved  ‘dao’  assaulted  him.  Thereafter,  his  friend  took  him  to  a 
hospital  and  then,  brought  to  the  police  station.  Then,  the  police 
obtained  his  thumb  impression  on  the  seizure  memo,  whereby 
‘khukri’, curved ‘dao’ and hammer were seized. He has not seen the 
accused-appellants  assaulting  Ananda  Nath.  The  prosecution  has 
declared  this  witness  as  hostile.  In  cross-examination,  by  the 
prosecution, he has, inter-alia, stated that the accused-appellants are 
his neighbours and in relation, they are his elder brothers and further, 
they are the son-in-laws of his friend PW-7. He has visiting terms with 
the house of the accused-appellants. 

In cross-examination by the defence, Sri Maskil Nath has, 
inter-alia, deposed that he does not know where is his house as he 
was brought up by other person. He has been residing in the house of 
Ananda master for about 10 years. He resides, in a house raised by 
Ananda  in  his  farm  house,  situated  in  the  shore  area.  After  the 
incident  of  assault,  his  friend shifted him to the  hospital,  crossing 
Sootea PS and Sootea Centre. While he was shifted to hospital and 
during return journey, he did not see any incident of assault at Sootea 
Centre. He did not file any case for assaulting him. He did not make 
any statement purportedly given before the police. Police obtained his 
thumb impression, but he does not know why his thumb impression 
was taken. He does not know, wherefrom the police had brought the 
materials such as, ‘dao’, hammer, curved ‘dao’ etc., which were seen in 
the Court. He was told that those materials were used in assaulting 
him. 

PW-9 Sri Haren Nath. According to him, the occurrence 
took place about a year ago. At the time of the occurrence, the police 
obtained his signature on the seizure memo, Ext.3, where Ext.3(2) is 
his signature. In cross-examination,  he has stated that his signature 
was obtained by the Town Havildar at his Pan shop and the same was 
not  read  over  to  him.  He  does  not  know  why  his  signature  was 
obtained and no seized material was shown to him. 

PW-10  Md.  Abdul  Rahman  is  a  Police  Constable.  His 
evidence is that the occurrence took place on a day, perhaps, in the 
month of April, 2009. On the day of occurrence, he was attached to 
Sootea PS. On the day of occurrence, at about 8-30 a.m., he was in the 
barrack of the Police Station. On hearing hue and cry, that “ assaulted 
! assaulted !” he came out of the police station and saw the Officer-in-
Charge bringing Tikhar and on being asked, to put him behind the 
lock-up,  he  put  him  accordingly.  Besides  this,  he  does  not  know 
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anything  about  the  occurrence.  The  Investigating  Officer,  did  not 
record his statement. The prosecution has declared this witness as 
hostile. In cross-examination by the defence, he has deposed that he 
has  no  interest  whether  the  accused-appellants  get  acquittal  or 
punishment in the case. He did not make any statement purportedly 
made before the Investigating Officer. 

PW-11  Sri  Anil  Kumar  Nath  is  the  Head  Constable  of 
Sootea PS. His evidence is that the incident of this case took place, in 
the morning of a day,  about 1 ½ years back. At that time, while he 
was coming to the police station from his nearby quarter, he saw the 
three  accused-appellants  inflicting  cut  injuries  on  the  person  of 
Ananda master and thereupon, he rushed to the place. Many people 
were  raising  hue  and  cry  at  that  place,  situated  near  Sootea  PS. 
Meanwhile, the Officer-in-charge, accompanied by a police party, went 
to  the  place  of  occurrence  and when attempted  to  apprehend,  the 
accused-appellants, two of them managed to flee away and one was 
apprehended.  After  giving  a  chase,  he  apprehended  one  of  the 
accused-appellants,  whose  name  he  forgot,  but  indicated  accused 
Tilak  Nath,  who  was  present  on  the  dock  of  the  Court  and  then, 
handed over him to the Officer-in-charge. The Officer-in-charge sent 
the  injured to  Biswanath Chariali  hospital  for  treatment.  Later  on, 
police seized one ‘dao’,  one hammer and one ‘khukri’  in connection 
with the occurrence. In cross-examination, he has, inter-alia, deposed 
that he saw the occurrence from a distance of about 50 yards. When 
he  first  saw  the  occurrence,  he  saw  three  persons  assaulting  the 
injured.  He  gave  the  statement  before  police,  after  the  accused-
appellants were arrested and they were in police custody. He denied 
the  defence  suggestion  that  he  did  not  see  the  three  accused-
appellants assaulting Ananda master. 

PW-12 Sri Bijay Kalita. His version is that at the relevant 
time of the occurrence, he was working as a Home Guard at Sootea 
Police Station. On the day of occurrence, at about 10 a.m., he was 
talking to the Officer-in-charge of the Police Station, in the verandah. 
In such a moment, three persons  were seen assaulting a person. He 
does not know the name of the person who was assaulted, but knows 
him, as master. Witnessing the occurrence, they went to the place of 
occurrence, but two of the assailants fled away. One of them, who was 
armed with a ‘khukri’ was caught by the Officer-in-charge and brought 
him to the police station and sent the injured, under his escort, to 
Sootea hospital for treatment. In cross-examination, he has, inter-alia, 
deposed that the occurrence took place in front of Sootea PS, on the 
side of a tea-stall. He could not recognise the two persons from the 
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verandah  of  the  police  station,  who  fled  away  from  the  place  of 
occurrence. 

PW-13  Dr.  Prasanta  Bora  is  the  doctor,  who  examined 
Ananda  Nath,  on  02-12-2008  at  Biswanth  Chariali  Sub-Divisional 
Civil Hospital, on police requisition, and found as follows : 

“  Identification mark  :  Old  cut  injury  back  side  of  the 
neck. 

 General Examination

The patient is conscious, BP 100/70, chest – CVS and  
 abdomen normal. 

 Local Examination : 

Multiple cut injuries as follows : 
1. One  number  sharp  cut  injury  on  left  temporal  region  of 

size 1 cm x 1 cm x 1 cm including bone. 
2. One number sharp cut injury on left temporal region of 

size 3 cm x 1 cm x 1 cm 
3. One number sharp cut injury on right temporal region of
 size 10 cm x 1 cm x 1 cm including bone
4. One  number  sharp  cut  injury  on  right  side  of  the  nose 

including naxilla of size 7 cm x 3 cm x 2 cm 
5. One number sharp cut injury on left forearm including ulna 

of
 size 6 cm x 2 cm x 2 cm including bone
6. One number sharp cut injury on right ankle of
 size 2 cm x 1 cm x 1 cm 
7. Two numbers sharp cut injuries on right leg including libia 

of 
 sizes 3 cm x 2 cm x 2 cm and 2 cm x 1 cm x 1 cm
8. Three numbers sharp cut injuries on right foot  including 

bone of sizes 7 cm x 2 cm x 1 cm,  5 cm x 1 cm x 1 cm and 
3 cm x 1cm x 1cm

9. One sharp cut  injury on left  foot  of  size  1 cm x 3 cm x 
1 cm.”

The doctor has stated that the case was examined by Dr. 
D.J. Phukan, MS. The case was referred to Kanaklata Civil Hospital for 
further treatment. He recognised Ext.4, the Medical Report and from 
this medical report, he is of opinion that the injuries were caused by 
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sharp instruments and were grievous in nature. In cross-examination, 
he has deposed that he has not mentioned the GD Entry number of 
Sootea PS, in his report. The B.P. of the patient was found low. In his 
report,  there  is  no  mention  regarding  the  nature  and  age  of  the 
injuries and further, the nature of the weapon used to cause those 
injuries. 

PW-14  Inspector  Jogesh  Deva  Goswami  was  the 
Investigating  Officer.   His  evidence  is  that  on  02-12-2008,  he  was 
working as Offier-in-charge of Sootea PS. On that day, at about 8-10 
a.m., while he was sitting in the verandah of the police station, he saw 
the accused-appellants inflicting cut injuries by ‘dao’ and assaulting 
and  thereupon,  he,  along  with  Homeguard  Bijay  Kalita,  Head 
Constable Anil Nath and Haider Ali rushed to the place occurrence. In 
this connection, he made GD Entry No. 21/2008, dated 02-12-2008, 
at 8-10 a.m., which was wrongly mentioned as GD Entry No. 41, dated 
02-12-2008, at 8-10 a.m.  Ext.5 is the General Diary, where Ext.5(1) is 
the relevant entry and Ext.5(2) is his signature. ( All the exhibits are 
under  objection  ).  On  proceeding  to  the  place  of  occurrence,  the 
accused-appellants,  namely,  Khagen Nath,  and Lohit  Nath @ Bapu 
Nath, fled away from the place of  occurrence and apprehended the 
accused-appellant Tikhar Nath at the place of occurrence along with a 
handleless ‘khukri’, one iron hammer with wooden handle, which were 
seized. He seized the wearing blood stained sweater of Tikhar Nath, by 
Ext.1, the seizure memo, where Ext.1(3) is his signature, in presence 
of witnesses. He recognised Mat.Ext.2, the seized ‘khukri’, Mat. Ext.3, 
the seized hammer and Mat.Ext.4, the seized sweater. The accused-
appellant Khagen Nath, who fled away was apprehended by the police. 
He sent the injured Ananda Nath to Sootea NPHC for treatment, under 
the  escort  of  Home-guard  Bijay  Kalita.  Later  on,  the  injured  was 
referred to Biswanth Chariali Civil Hospital and accordingly, he was 
shifted to the said hospital. Meanwhile, at about 4 p.m., the younger 
brother  of  the  injured  Paramananda  Nath  appeared  at  the  police 
station  and  filed  Ext.2,  the  ejahar  and  thereupon,  a  case  was 
registered.  He  filed  another  ejahar,  Ext.2,  where  Ext.2(2)  is  his 
signature with note.  After  registering the case,  he again visited the 
place  of  occurrence  and  prepared  the  Sketch  Map  of  the  place  of 
occurrence,  Ext.6.  In  course  of  investigation,  he  recorded  the 
statements of the witnesses, namely, Paramananda Nath, Gobin Nath, 
Sonmoni Nath, Sibal Panika etc. He did not record the statements of 
the  shop  keepers  as  the  shops  remained  closed.  He  arrested  the 
accused-appellant  Tikhar  Nath.  The  another  accused-appellant, 
namely, Rohit Nath @ Bapu Nath was arrested on 06-12-2008 and on 
being led by him, recovered and seized Mat.Ext.1, one curved ‘dao’, 
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which he used in the commission of the offence by Ext.3, the seizure 
memo, where Ext.3(1) is his signature and Ext.3(4) is the signature of 
the accused Rohit Nath, taken in his presence. The injured Ananda 
Nath  was  referred  by  Biswanath  Chariali  Hospital  to  Tezpur  Civil 
Hospital, but as he was not admitted and on being referred, shifted to 
GNRC for treatment and on his returning home, his statement was 
recorded  on  18-12-2008.  He  collected  the  injury  report  from 
Biswanath  Chariali  Hospital,  on  24-12-2008.  After  completion  of 
investigation,  he  submitted the  charge-sheet,  u/s  325/326/307/34 
IPC, vide Ext.7, against the accused-appellants. The prosecution has 
confronted him with the statements of the hostile witnesses, namely, 
PW-1  Sri  Bhupen  Hazarika,  PW-3  Gobinda  Nath,  PW-4  Shibam 
Panika, PW-7 Goshan Nath, PW-8 Maskil Nath, PW-10 Haider Ali, and 
affirmed that the witnesses, aforementioned, stated these facts, which 
they denied before this Court. 

In cross-examination, he has deposed, inter-alia, that the 
place  of  occurrence  is  situated  about  100  meters  from  the  police 
station, which takes about 5 (five) minutes to walk. Ext.5(A) is the GD 
Entry No.41. Ext.5(B) GD Entry No.20. This entry was made on 02-12-
2008,  at  about  8-10  a.m.  Ext.5(B)  bears  mention  that,  “now  Sri 
Ananda Nath informs at the police station that Sri Prafulla Nath, son 
of  Late Boloram Nath spreading lies,  put his wife  in suspicion and 
created nuisance at home”. GD Entries are made by the L.C. of the 
police station. GD Entry No.21 was made at 8-10 a.m. As per their 
writing, at 8-10 a.m., Ananda Nath was present at the police station. 
The fact of his sitting in the front of the police station at 8-10 a.m., 
has not been mentioned in GD Entry No.21 and as such, stated from 
his memory.  The name of  the Head Constable Sri  Anil  Nath is not 
mentioned in GD Entry No.21. At Sootea Police Station, besides him, 
there is another Sub-Inspector. He saw the occurrence with his own 
eyes, but the investigation into the occurrence was not given to the 
other  Sub-Inspector  and  instead  thereof,  he  himself  took  up  the 
investigation. He continued the investigation on the basis of GD Entry 
No.41 till ejahar was received. The accused person is entitled to copy 
of the documents prepared in course of investigation against him. He 
denied the defence suggestion that in GD Entry No.21, he has falsely 
noted that accused-appellants inflicted cut injuries on the person of 
Ananda Nath,  because  as  per  GD Entry  No.20  made  at  8-10 a.m. 
Ananda  Nath  was  at  the  police  station,  instead  of  at  the  place  of 
occurrence. In Ext.1, it has been mentioned that the seized material 
were seized out of the possession of Tikhar Nath, but not mentioned 
that the same were seized out of the possession of the other accused 
persons.  In Ext.3,  the  seizure  memo,  the GD Entry number is  not 
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mentioned.  In  Ext.6,  indication  (1)  is  mentioned  in  two  different 
places, of which, in one place, description of (1) is given and another 
place description of one is not given in Ext.6. In indication No.12 in 
Ext. 6, though there is a road, the same is not mentioned therein. At 
the time of recording the statement of Ananda Nath on 18-12-2008, no 
document relating to his treatment at GNRC was not perused and not 
collected and as such, not submitted to the Court. He did not seize the 
wearing clothes of Ananda Nath at the time of the occurrence, as he 
was immediately sent to the hospital. Except seizing one sweater of the 
accused-appellant  Tikhar,  the  wearing  clothes  of  the  accused-
appellants were not seized. No ejahar was lodged in connection with 
the  incident  of  assault  on  Maskil  Nath.  He  did  not  investigate  in 
connection with the GD Entry No. 20 [ Ext.5 (B)]. In connection with 
the  occurrence,  he  arrested  Tikhar  Nath  and  Khagen  Nath  in  the 
evening of the day of occurrence. PW Anil Kumar Nath did not state 
before him that he apprehended Tikhar Nath after a chase. He denied 
the  defence  suggestion  that  he  prepared  a  false  diary  to  help  the 
injured Ananda Nath and accordingly, submitted a false charge-sheet. 
He denied the defence suggestion that, as per law, he had no right to 
investigate into the case, as he was an eye witness. 

DW-1 Sri Rupeswar Das. His evidence is that he knows 
both the injured and the accused –appellants.  The occurrence took 
place about 2 ½ / 3 years ago, during day time. They learnt about the 
occurrence took place at about 10-30 a.m. At that time, he was at 
home at village. He learnt from the villagers that somebody inflicted 
cut injuries on the person of Ananda Nath at Sootea Centre. Ananda 
Nath is a teacher of L.P. School. Ananda Nath, during his youth-hood, 
proposed to marry a lady, namely, Bhanti Nath, the daughter of Lalit 
Nath, by snapping her marital tie. Thereafter, the said incident was 
settled  at  the  intervention  of  the  villagers.  He  was  placed  under 
suspension due to eve-teasing in school. Thereafter, about 5/6 years 
ago, he misbehaved with the wife of Biren Nath and thereupon, Biren 
Nath inflicted ‘dao’ injury on his neck and the sign of the said injury is 
still present. Later on, the incident was compromised. As Ananda is 
rich,  the  villagers  do  not  dare  to  speak against  him. The  accused-
appellants are very poor. He did not witness the occurrence and as 
such, does not know who inflicted cut injuries on his (Ananda) person. 
In cross-examination, he has, inter-alia, deposed that he heard about 
the occurrence. He has no document in regard to the ‘bichar’ held in 
the village in connection with snapping of marital tie of a lady with 
another person. He does not know the name of the girl, for whose eve-
teasing Ananda was placed under suspension. He was not a witness in 
the case, in which Ananda was tried for misbehaving with his sister-
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in-law. He has not received any summon to depose in this case. He 
has come to depose in the case, on call of the accused. 

DW-2  Sri  Rabin  Nath.  His  evidence  is  that  both  the 
accused-appellants and the injured are known to him. Ananda is a 
school teacher. He has a tea garden. As he heard, the occurrence of 
causing cut injuries on Ananda took place on a day, at about 8-30 
a.m., about two years ago, at Sootea Centre. Ananda bears bad habits 
in different aspects. About 15 years ago, he misbehaved with his own 
sister-in-law for which, his elder brother inflicted cut injuries on his 
person. However, the said incident, was amicably settled within the 
family. He has bad reputation for relation with his daughter-in-law. 
The  accused-appellants,  who  are  present  on  the  dock,  bear  good 
morale character. He does not know who caused cut injuries on the 
person of Ananda. He has no document relating to eve-teasing of girls 
against Ananda. He has come to depose on the request of the accused-
appellants. 

ANALYSIS OF EVIDENCE : 

(i) The impugned judgment :

On perusal of the impugned judgment, it transpires that 
the learned trial Court has accepted the prosecution version that the 
occurrence  took place,  on 02-12-2008,  at  about 8-10 a.m.,  at  New 
Sootea Centre, in front of Sootea Police Station, by placing reliance on 
the  evidence  of  PW-5,  the  injured,  PW-2,  the  complainant  with 
reference to the contents of Ext.2, the ejahar, PWs 1, 6, 8, 10 and 14 
(the I.O.) with reference to the contents of the G.D. Entry No.21, dated 
02-12-2008, vide Ext.5(1). So far, the question of delay in lodging the 
ejahar, Ext.2, the learned trial Court has held that in view of the GD 
Entry,  Ext.5(1),  which was recorded ahead of  receipt  of  the  formal 
ejahar, Ext.2, on the same day, by PW-14, the IO, Ext.2, the ejahar, 
aforementioned has lost its significance, being hit by Section 162 CrPC 
and cannot be treated as FIR, within the meaning of Section 154 CrPC 
and consequently inadmissible in law. In this connection, the learned 
trial  Court  has relied on the  decision of  the Hon’ble  Gauhati  High 
Court in Lalkalandi Vs State of Assam [1997 (1) GLT 543]. 

Further, the learned trial Court has rejected the defence 
plea that the investigation into the case has been vitiated in view of the 
fact apparent on record, that PW-14, the IO, who was allegedly an eye 
witness to the occurrence and informant in this case, who made the 
relevant  GD  Entry  No.21,  vide  Ext.5(1)  himself  investigated  and 
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submitted  the  charge-sheet,  in  the  case,  against  the  accused-
appellants. After taking into consideration of the decisions rendered in 
Angalal Debnath & another Vs. State of Tripura [ 2001 (2) GLT 249 ] ; 
Ram Bali Vs. State of U.P. [ 2004 CrLJ 2490] ; State of Punjab Vs. 
Gurmit Singh and others [ AIR 1996 SC 1393 ] and Ram Bihari Yadav 
Vs.  State of Bihar & others [ 1998 (4)  SCC 517 ],  the learned trial 
Court has held that the irregularity in investigation, aforementioned, 
by reason of PW-14, the IO, being the informant in the case does not 
affect the credibility of the prosecution witnesses.

With regard to the injuries sustained by the injured PW-5, 
Sri  Ananda Nath,  the  learned  trial  Court  has  held,  after  elaborate 
discussion  on  the  requirements  of  Section  320  IPC  vis-a-vis  the 
medical evidence of PW-13 Dr. Prasanta Borah with reference to Ext.4, 
the  medical  report,  PW-1  Sri  Bhupen  Hazarika,  PW-2  Sri  Parama 
Nanda Nath,  PW-5,  the  injured,  aforementioned,  and the  exhibited 
weapon Mat. Ext.2, the ‘Khukri’,  seized by Ext.1, the seizure memo, 
has arrived at the conclusion that the injuries sustained by him (PW-
5) were simple in nature. 

The next question, the learned trial Court has decided as 
to who caused the injuries, on the person of PW-5, Sri Ananda Nath 
and in this regard, after threadbare discussion of the ocular testimony 
of the prosecution witnesses including on the evidentiary value of the 
hostile  witnesses,  has  held  that  the  accused-appellants  only,  in 
furtherance of their common intention, voluntarily caused hurt, on his 
person, beyond reasonable doubt and accordingly, held them guilty of 
the charges u/s 324/34 IPC. 

(ii) FIRST INFORMATION REPORT ( THE FIR) :

On perusal  of  the  evidence  of  PW-2 Sri  Parama Nanda 
Nath, the younger brother of PW-5, Sri Ananda Nath, the injured, it 
transpires that the prosecution has exhibited the document, Ext.2, as 
the ejahar, which he (PW-2) lodged on the basis of what he heard from 
other person (s). In his evidence, PW-14 Jogesh Deva Goswami, the IO, 
has stated that he received the Ext.2, the ejahar, at 4:00 p.m., on 02-
12-2008 and before receipt of Ext.2, aforementioned, as it has further 
come in his evidence, he made G.D. Entry No. 21/2008, dated 02-12-
2008 at 8-10 a.m., vide Ext.5(1) in the General Diary, Ext.5. Therefore, 
as held  by the  learned trial  Court,  being the  first  in point  of  time 
Ext.5(1) has to be treated as FIR and since Ext.2, the ejahar, has been 
lodged much later after Ext.5(1), the same is hit by Section 162 CrPC 
and cannot be treated as FIR, within the meaning of Section 154 CrPC 
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and  consequently  inadmissible.  Accordingly,  it  is  held  that  Sootea 
Police Station, G.D. Entry No. 21/2008, vide Ext.5(1) is the FIR of the 
occurrence. 

(iii) THE  F.I.R. &  EVIDENCE OF PW-14 :

From the  Ext.5(1),  the  G.D.  Entry,  which  is  treated  as 
F.I.R. in the instant case and translated version of which is quoted in 
para 8 of the impugned judgment, it reveals that the informant PW-14 
Jogesh Deva Goswami, the IO, himself made the said entry, on the 
basis of his own eye account of the occurrence that took place on 02-
12-2008 at 8-10 a.m., in front of the tea-stall of Sonmoni Nath (PW-6) 
of New Sootea Centre. The contents of the said G.D. entry, Ext.5(1) 
shows that PW-14, himself along with Constables Md. Haidar Rahman 
(PW-10) and Sri Bijay Kalita (PW-12) rushed to the place of occurrence 
for investigation. PW-14, the informant Police Officer has supported 
the facts recorded in the FIR. Vide Ext.5(1), the G.D. Entry and after 
making  the  said  entry,  in  the  General  Diary,  Ext.5,  forthwith 
proceeded to the place of occurrence for investigation. It is apparent 
from his evidence (PW-14) that he witnessed the occurrence and on 
the  basis  of  the  said  G.D.  Entry,  he  made,  he  continued  the 
investigation until Ext.2, the ejahar, was received, in the afternoon, 
from PW-2 Sri Parama Nanda Nath, the younger of the injured PW-5. 

 (iv) THE OCCURRENCE :

The  evidence  of  PW-5  Sri  Ananda  Nath,  the  injured, 
reveals that on 02-12-2008, at about 8.00 a.m., after having tea in the 
tea stall of Sonmoni Nath (PW-6), while he came out, all of a sudden, 
the accused-appellants, namely, Tikhar Nath, Khagen Nath and Rohit 
Nath attacked him, inflicting cut  wounds indiscriminately by sharp 
and blunt cutting weapons, in front of the said tea stall, situated in 
front of Sootea Police Station. According to him, the accused-appellant 
Tikhar Nath dealt ‘khukri’ blows, Khagen Nath assaulted him with a 
hammer and Rohit Nath dealt blows by a curved ‘dao’, on him. The 
accused Tikhar  cut  on the right  region of  his  head by means of  a 
‘khukri’,  while  Khagen  Nath  hit  on  the  left  side  of  the  head  by  a 
hammer and further, the accused-appellant Rohit Nath caused 5 Nos. 
of injuries, on the right leg below the knee and 3 Nos. of cut injuries 
on  the  heel  of  the  left  leg,  by  means  of  a  curved  ‘dao’.  He  has 
recognised the seized materials allegedly used in the commission of 
the injuries on his person, namely, hammer, ‘khukri’ and curved ‘dao’, 
shown to him. In his cross-examination, the defence appears to have 
not denied the injuries, he sustained in the occurrence and elicited 
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that the materials like the aforementioned, seized during investigation, 
are  commonly  available  in  the  house  of  the  villagers  and that  his 
relatives inflicted the said cut wounds. Even DW-1 Sri Rupeswar Das 
and DW-2 Sri Robin Nath, who the defence has examined, were not 
eye witnesses to the occurrence and have failed to give any credible 
evidence on the matter of the identify the possible assailants of PW-5, 
the injured. Thus, DWs 1 and 2 have failed to negate the evidence of 
PW-5, aforementioned, to any extent. 

Turning  to  the  evidence  of  PW-14  Sri  Jogesh  Deva 
Goswami, the informant and the IO, it appears that he has supported 
the  evidence  of  PW-5,  the  injured,  stating  that  witnessing  the 
occurrence,  in  front  of  Sootea  Police  Station  at  Sootea  Centre,  he 
rushed to the place of occurrence, accompanied by Home Guard Sri 
Bijay Kalita (PW-12), Head Constable Sri Anil Nath (PW-11) and Md. 
Haidar Ali (PW-10), after making G.D. Entry, vide Ext. 5(1). He caught 
off  the  accused-appellant  Sri  Tikhar  Nath,  while  the  other  two 
accused-appellants managed to flee away from the place of occurrence, 
but  arrested,  later  on,  on  06-12-2008.  He  recovered  and  seized 
Mat.Ext.2,  the ‘khukri’,  Mat. Ext.3,  the hammer and Mat.Ext.4, the 
sweater of the accused Tikhar Nath by seizure memo, Ext.1. Ext.6 is 
the Sketch Map of the place of occurrence. He also seized Mat.Ext.1, 
the  curved  ‘dao’  by  Ext.3,  the  seizure  memo,  which  was  found 
abandoned  behind  the  godown  of  one  Sri  Shyamji  Sahu  (  Not 
examined ),  on being led  by accused –appellant  Sri  Rohit  Nath.  In 
cross-examination, he has admitted that in Ext.1, the seizure memo, it 
has been mentioned that he seized the materials out of the possession 
of the accused-appellant Sri Tikhar Nath only, instead of the other two 
accused-appellants.  Be  that  as  it  may,  the  basic  contents  of  the 
seizure memos, Ext.1 and Ext.3, have remained unchallenged by the 
defence, in his cross-examination and as such, not disputed.  

On scrutiny of the evidence of PW-1 Sri Bhupen Hazarika, 
it appears that he has supported the evidence of PWs 5 and 14, so far 
happening  of  the  incident  is  concerned,  but  failed  to  recognize  his 
three assailants and the contents of Ext.1, the seizure memo in cross-
examination. He has, however, corroborated the fact that sustaining 
injuries, on head and eyes, PW-5, the injured, was seen lying in a pool 
of blood. PW-2 Sri Parama Nanda Nath, was not an eye witness to the 
occurrence  and  he  heard  about  the  occurrence  that  took  place  at 
about  8  a.m.  and accordingly,  he  described  the  information  in  his 
statement, Ext.2, presented in the afternoon, as ejahar, on the same 
day, at Sootea Police Station. Likewise, PW-3 Sri Gobinda Nath was 
also not an eye witness to the occurrence and as such, he could not 

17



say anything about the occurrence. PW-4 Sri Sibam Panika, a waiter 
in the tea-stall of Sri Sonmoni Nath (PW-6) also did not witness the 
occurrence, but heard that an incident of assault took place, without 
knowing further as to who assaulted whom. On the other hand, PW-6 
Sri  Sonmoni  Nath,  the  owner  of  the  tea  stall  did  not  witness  the 
occurrence, as he was away, at the relevant time, at a saloon. He has, 
however, corroborated the fact, as a hearsay witness, that the three 
accused-appellants  assaulted  Ananda  (PW-5)  and  saw  the  police 
bringing them to the police station. Though he stood witness to the 
seizure of a ‘dao’, Mat. Ext.1, by Ext.1, the seizure memo, but in cross-
examination stated that the contents of Ext.1 were not read over to 
him  and  that  Mat.Ext.1,  the  ‘dao’  like  material  is  available  in  the 
house of the villagers. 

PW-7  Sri  Ghosan  Nath  witnessed  the  incident  of  the 
accused-appellants  assaulting  Sri  Maskil  Nath  (PW-8),  the  another 
incident that took place at about 6 a.m., which, of course, remained 
unreported to the police. This witness (PW-7) has deposed to have seen 
the accused-appellants, being armed with ‘khukri’,  curved ‘dao’ and 
hammer and the police making seizure of those materials, by Ext.1, 
the seizure memo. He recognised Mat.Ext.1, the ‘dao’, Mat.Ext.2, the 
‘Khukri’ and Mat.Ext.3, the hammer. Though denied knowledge of the 
contents of Ext.1, the seizure memo, in cross-examination, he has, as 
a  whole,  corroborated  the  fact  of  seizure  of  the  materials, 
aforementioned, by Ext.1, in connection with the incident of assaulting 
PW-5, Ananda. PW-8 Sri Maskil Nath has supported the evidence of 
PW-7, so far the incident of assault on him by the accused-appellants 
only. In cross-examination, he has, inter-alia, stated that he has not 
seen any occurrence at Sootea Centre, while he was taken to hospital 
for treatment of his injuries and in course of his return from hospital, 
after undergoing treatment. Thus, no significant credible evidence is 
forthcoming in support of the prosecution story of the case from the 
evidence of PWs 7 and 8, aforementioned, except PW-7 corroborating 
the fact of assault committed on the person of PW-5 Sri Ananda Nath. 

The  evidence  of  PW-9  Sri  Haren  Nath  reveals  that  the 
police obtained his signature, on the seizure memo, Ext.3, at his Pan 
shop, but the contents of Ext.3, were not read over to him. PW-10 Md. 
Abdul Rahman, Police Constable of Sootea Police Station has deposed 
in support of the prosecution case stating to have seen the Officer-in-
charge  bringing  the  accused-appellant  Tikhar  Nath  to  the  police 
station at about 8-30 a.m., but could not say why he was arrested. 
The Investigating Officer did not record his statement. Therefore, since 
his statement was not recorded u/s 161 CrPC, by PW-14, the IO, this 
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Court, finds, in the absence of any reason being cited, to place reliance 
on his evidence. 

PW-11  Sri  Anil  Kumar  Nath,  who  witnessed  the 
occurrence, has supported the evidence of PW-5 Sri Ananda Nath, the 
injured, and PW-14 Sri Jogesh Deva Goswami, the informant and the 
I.O., so far assaulting of PW-5, by the accused-appellants, near Sootea 
Police Station and instant arrest of the accused-appellant Sri Tikhar 
Nath from the place of occurrence by the Officer-in-charge and seizure 
of the materials, aforementioned. He has firmly withstood the tests of 
cross-examination,  by  the  defence,  on  material  particulars.  The 
evidence of PW-12, Sri Bijay Kalita, the Home Guard of Sootea Police 
Station, has corroborated the evidence of PW-5, the injured and PW-
14,  the  informant  and the  I.O.,  that  PW-5 was assaulted  by  three 
assailants, out of whom Sri Rohit Nath was arrested, with a ‘khukri’, 
from the place of occurrence, by police, while two others managed to 
escape. In cross-examination, he could not say who were the other two 
assailants who fled away from the place of occurrence. This witness 
has  contradicted  the  name  of  the  assailant,  arrested  by  police 
instantly  from the  place  of  occurrence,  as  stated  by  the  other  eye 
witnesses, but the fact remains that one of the accused-appellants was 
caught red-handed, by police, while he assaulted PW-5, Ananda. 

Situated thus, on evidence, this Court finds that since the 
occurrence took place in broad day light, at about 8.00 a.m. at New 
Sootea Centre,  in front  of  the  tea-stall  of  PW-6 Sri  Sonmoni  Nath, 
situated near Sootea Police Station, the possibility of PW-14 Sri Jogesh 
Deva Goswami, the Officer-in-charge of Sootea PS, PW-10 Md. Haidar 
Rahman,  Constable,  PW-11 Sri  Anil  Kumar  Nath,  Head  Constable, 
witnessing the incident of assault on  PW-5 Ananda Nath, the injured 
by  the  accused-appellants  cannot  be  disbelieved  and  on  the  other 
hand, the remaining PWs, namely, PW-1 Sri Bhupen Hazarika, PW-2 
Sri  Parama  Nanda  Nath  (  the  brother  of  PW-5),  PW-4  Sri  Sibam 
Panika,  PW-6 Sri  Sonmoni  Nath,  PW-7 Sri  Ghosan Nath,  PW-8 Sri 
Maskil  Nath  and  PW-12  Sri  Bijay  Kalita  have  supported  the 
prosecution story of the case by their circumstantial evidence. Besides 
it, the contents of the seizure memos, Ext.1 and Ext.3 and the identity 
of the seized materials, Mat. Exts. 1,2 and 3, aforementioned, used as 
weapons  of  offence  appear  to  have  been proved,  beyond doubt,  on 
appreciation of the evidence, as a whole. The PWs 5, 10, 11 and 14 
have firmly withstood the defence cross-examination, on the material 
aspects of the case, such as, the identity of the accused-appellants 
and the weapons of offence, aforementioned, and as such, relied on, 
beyond doubt. Considered thus, the prosecution case, in its entirety, 
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this Court finds that the identity of the accused- appellants, as the 
assailants of PW-5 Sri Ananda Nath and the weapons used by them in 
the commission of the offence, have been proved, beyond reasonable 
doubt. 

(v) HOSTILE WITNESS & NATURE OF INJURY :
 

So far the question of reliability of evidence of PW-1, Sri 
Bhupen Hazarika, PW-3 Sri Gobinda Nath, PW-4 Sri Sibam Panika, 
PW-7 Sri Ghosan Nath, PW-8 Sri Maskil Nath and PW-10 Md. Haidar 
Ali, who were declared as hostile witnesses, is concerned, this Court is 
of  the  humble  opinion  that  the  learned  trial  Court  has  taken  the 
correct view of law, on this count, for the reasons more particularly 
recorded in para 18 of the impugned judgment, which are not repeated 
herein, and there remains nothing more to be added to it. Further, in 
regard to the nature of injuries sustained by PW-5 Sri Ananda Nath, 
this Court concurres with the trial Court finding that the same were 
simple  in  nature,  caused by sharp cutting weapon for  the reasons 
recorded in paras 11,12,13, 14 and 15 of the impugned judgment. 

(vi) INFORMANT AND I.O. – SAME PERSON :

The next question is whether the prosecution case is vitiated by 
reason of the informant Police Officer (PW-14), the informant, who was 
also  an  eye  witness  to  the  occurrence,  himself  conducted  the 
investigation in the case. The evidence on record reveals that PW-14 
Sri  Jogesh Deva Goswami,  the  Officer-in-charge  of  Sootea PS,  who 
witnessed the occurrence, himself made the G.D. Entry No.21/2008, 
vide  Ext.  5(1),  which  has  been  treated  as  the  FIR,  for  reasons 
mentioned above, and completed the investigation by filing the charge-
sheet, vide Ext.7, against the accused-appellants, instead of entrusting 
the investigation to the other Sub-Inspector of the police available at 
the police station. The defence suggestion to PW-14, the informant and 
the I.O. that he has prepared a false case diary, in favour of PW-5, the 
injured and thereby the accused –appellants are prejudiced, which is 
vehemently denied, cannot legally be accepted, in view of the reasons 
that PW-5 and PW-14, aforementioned, have firmly withstood the tests 
of  cross-examination  and  their  evidence  have  been  directly  and 
circumstantially corroborated by the other PWs, discussed above and 
further,  the defence has failed to lead any independent evidence or 
through  cross-examination  of  the  PWs  to  prove  that  the  accused-
appellants are really prejudiced thereby. Therefore, in the absence of 
any evidence to show that the illegality committed in investigation by 
reason  of  investigation,  being  conducted  by  the  informant  Police 
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Officer (PW-14),  who himself  was an eye witness to the occurrence, 
caused any miscarriage of  justice  to the accused-appellants,  in the 
facts and circumstances appearing in the instant case and for that 
reason alone, it cannot be considered to have rendered the evidence of 
the  PWs  not  credible  and  not  trustworthy.  Considered  thus,  in 
addition to the reasons cited by the learned trial Court, in para 10 of 
the  impugned  judgment,  for  the  reasons,  discussed  above,  the 
prosecution case, in the trial of which, the accused-appellants have 
fully participated throughout, in the opinion of this Court, they are not 
entitled to the benefit of this insignificant lapse in the investigation. 

(vii) DEFENCE PLEA :

The cross-examination of the PW-5, Ananda Nath, reveals 
that the defence side has put a number of suggestions to him alleging 
that he had illicit relation with the wife of Prafulla and that on the 
night of 01-12-2008, he got involved in immoral act with Prafull’s wife 
and that about 5/6 years ago, he maintained illicit relation with one 
Bhanti Devi etc.,  which he denied. Such character related evidence 
has  been led  through the  evidence  of  DWs 1  and 2.  The  defence, 
however,  has  not  proved  these  facts  by  evidence  or  reasonable 
probability. On the other hand, the evidence led through DWs 1 and 2, 
in regard to the previous bad character of PW-5, the injured is not 
relevant, when his good character is not in issue and the same is not 
proved by satisfactory evidence.  These  defence pleas have  not  even 
come in the statement of the accused-appellants, recorded u/s 313 
CrPC.  Therefore,  the  defence  suggestions  and plea  of  previous  bad 
character  of  PW-5,  the  injured  are  rejected  being  not  proved  by 
evidence and not relevant to the occurrence, under consideration. 

(viii) SUMMARY :

 To sum up, on scrutiny of the impugned judgment, this 
Court finds that the learned trial Court has properly formulated the 
points  for  determination,  appreciated  the  evidence,  oral  and 
documentary, on record from proper perspective and reasons given in 
support  of  the  ultimate  conclusion  holding  the  accused-appellants 
guilty  of  the  charges   for  voluntarily  causing  multiple  wounds,  by 
means of sharp cutting weapons, on the person of PW-5 Sri Ananda 
Nath, in broad day light at public place, beyond all reasonable doubt 
and accordingly, convicted them u/s 324/34 IPC, in accordance with 
law, where no interference in appeal is warranted. 

21



F I N D I N G

  In the result, the appeal is dismissed and accordingly, 
the trial Court’s judgment is affirmed.  

The accused-appellants are directed to appear before the 
learned  trial  Court,  on  or  before,  31-01-2013,  to  serve  out  the 
sentence imposed upon them by the impugned judgment and order, 
dated 27-05-2011, passed, in Sessions Case No.34/2009. 

The  accused-appellants  may  prefer  appeal  against  this 
judgment to the Hon’ble High Court, either on their own or through 
the free legal assistance provided by the Legal Services Authority, if 
eligible under the rules. 

Send back the record of Sessions Case No.34/2009 to the 
learned trial Court along with a copy of this judgment. 

Given under my Hand and Seal of this Court, on this the 
21st day of December, 2012

             ( A. BORTHAKUR )
                                                   SESSIONS JUDGE 

    SONITPUR : TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

           * * * * * *
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Typed by me, 
on dictation :

(J.K. Muru, Steno )
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